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HUMAN TISSUE AND TRANSPLANT AMENDMENT BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON ANTHONY FELS (Agricultural) [5.11 pm]:  In 1999, an advertisement for the sale of a human kidney 
appeared on the Internet auction web site eBay.  Initially, everybody dismissed the proposed sale of a kidney as a 
joke.  News outlets around the world enjoyed running an intriguing story that reinforced the stereotypical 
quirkiness of the Internet - except it was not a joke.  The Florida man who had offered his kidney for sale had 
indicated a starting bid of $US25 000.  He was poor, and was willing to part with his organ for the $5.7 million 
bid posted before eBay cancelled the on-line auction because it was in violation of the United States 1984 
National Organ Transplant Act.   

The desire to keep people from the temptation of selling their organs led the United States Congress to pass the 
National Organ Transplant Act 1984 to make it a felony to buy or sell human organs in the United States of 
America.  This law led to the establishment of a national system, whereby recipients are placed on waiting lists 
and matched with prospective donors.  Opponents of the commercialisation of human organ exchange argue that 
decisions on who should receive a transplant should be based upon medical criteria, rather than on income or 
wealth.   
The Human Tissue and Transplant Amendment Bill 2005 aims to legalise paired organ donation by amending 
section 29 of the Human Tissue and Transplant Act 1982.  However, due to poor drafting, the bill in its present 
form will have a number of adverse, albeit unintended, consequences.  Sections 29(1) and (2) of the act render 
void a contract or agreement for “valuable consideration” involving “the sale or supply of tissue from his body 
or from the body of another person”.  
Under English law, “consideration” exists when some right, profit or benefit accrues, or will in the future accrue, 
to party A as a direct result of a promise to or a contract made with party B; that is, it is an exchange based upon 
reciprocity - something given for something in return.  A contract without consideration is illegal and legally 
void.  “Valuable consideration” is defined as receipts, not in monetary form, but capable of being valued in 
money terms.  This occurs when a person receives goods, services or some other benefit in exchange for some 
item, action or proposal.  Thus part II of the act, which legalises the unconditional donation of tissue by living 
persons, is consistent with section 29 because there is no valuable consideration, the organ being a gift to the 
recipient from whom the donor receives no benefit in exchange.   
The legal problem in the case of a paired-organ exchange is that the exchange of organs between two or more 
donors and two or more recipients is based on the notion of reciprocity.  Reciprocity arises by virtue of an organ 
being donated to the first recipient in exchange for another organ being donated to the second recipient; thus 
valuable consideration is said to arise by virtue of the existence of a contract involving a beneficial exchange of 
organs and thus it is a breach of section 29 of the act.   
From the standpoint of Christian ethics, altruistic paired-organ exchange is unobjectionable.  Although 
Christianity condemns self-mutilation, this must be weighed against the countervailing principle of beneficence; 
that is, the obligation to act for the benefit of others.  Indeed, given that in Australia there exists a shortage of 
cadaveric organs - those sourced from recently deceased persons - the waiting period for kidneys ranges from 
three to five years, and an average of one person a week dies while waiting for a kidney transplant, the legalising 
of altruistic paired-organ exchange is not merely unobjectionable, but is a moral good.  The bill proposes to 
amend the act by inserting new subsection 29(4a) which reads -  

Where the Minister considers it desirable by reason of special circumstances so to do, the Minister may, 
in writing, approve the entering into of a contract or arrangement that would, but for the approval, be 
void under subsection (1), and nothing in subsection (1) or (2) applies to or in relation to a contract or 
arrangement entered into in accordance with an approval under this subsection. 

Proposed section 29(4a) will override sections 29(1) and (2) of the act, which prohibit entering into a contract for 
valuable consideration, involving “the sale or supply of tissue from his body or from the body of another person, 
whether before or after his death or the death of the other person” - section 29(1)(a) - provided that the minister 
“considers it desirable by reason of special circumstances so to do” - section 29(4a).  Herein lies the central 
objection to the bill.  While granting the minister the discretion to override sections 29(1) and (2) of the act, 
which prevent the commercialisation of organ exchange, the bill fails to safeguard against the possibility of 
ministerial abuse of the powers of discretion.  Furthermore, the bill fails to define terms such as “special 
circumstances” as proposed in section 29(4a).  It contains neither a test for altruism nor criteria by which the 
minister might make a judgment about what is or is not desirable in contracts covering the exchange of human 
tissue.  Although the explanatory memorandum and the minister’s second reading speech justify it on the basis 
of the universally agreed desire to facilitate altruistic paired-organ exchange, the bill goes well beyond this, 
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permitting the commercialisation of organ exchange in all circumstances in which the minister considers it 
desirable.  Apart from legalising altruistic paired-organ exchange, the bill will allow the minister to approve full 
profit contracts for the sale and purchase of human organs.  A citizen will be able to enter directly into a current 
or futures contract for the purchase of a human organ from a living or deceased donor; that is, in the latter case 
with the proceeds going to the estate of the deceased if an organ broker offers a contract or a futures contract to a 
citizen for the sale of a human organ sourced locally or internationally from a living or a deceased person.  
Under a futures contract, an individual could sell the right to harvest his or her organs if they were suitable for 
transplant at the time of the individual’s death.  By contrast, a current contract could apply to a living person but 
have a more limited scope for the organs that could be harvested.  It is now illegal for a Western Australian to fly 
a citizen of India to Perth for the purpose of having an organ harvested in exchange for valuable consideration. 
If this bill is passed without amendment, the amended act would allow the minister to permit any commercial 
trade in human organs.  If the minister has no intention to legalise the commercialisation of organ exchange, 
there should be no in-principle objection from the government to amendments to the bill to achieve that end.   

In the global marketplace for human organs, the best buys can be found in the poorest countries.  For example, 
kidneys can be purchased from vendors in the Philippines and India for as little as $1 000.  Residents of the 
United States, Japan, Western Europe and the wealthy states of the Middle East frequently travel to medical 
centres in India, China, the Philippines and Eastern Europe to purchase kidneys that are available neither locally 
nor legally.  Tourists from the Philippines visit the US for the purpose of organ harvesting, and brokers facilitate 
this trade on the Internet.  Amongst the many issues that commercialisation of human trade raises are questions 
of distribution and the extent to which the poor can be said to be exercising free choice when agreeing to the 
harvesting of their organs.  One must consider whether it is ethical to ration human organs on the basis of ability 
to pay.  Should a rich, elderly cancer patient be given preference over an otherwise healthy but poor child 
seeking a kidney transplant?  Should a rich binge drinker be given preference over a poor child for a liver 
transplant simply on the basis of the rich person’s greater ability to pay?  If Parliament commercialises the trade 
in human organs, it begs the question: why in the future would anyone freely donate their organs upon their 
death as opposed to having them auctioned off with the proceeds going to their estate?  If human organs 
ultimately become just another commodity like wheat and iron ore, would it not follow that a lender could force 
the sale of a deceased person’s organs, even against the wishes of a person’s relatives, to settle a debt?  If a 
living person went into bankruptcy, would the mere possession of an internal organ give them ownership of it in 
the face of a claim against them by a lender in this brave new world?   
This bill raises more questions than the single problem that it is attempting to address.  The logic of the 
commercialisation of human beings takes one into places the mind would rather not go.  The need to safeguard 
against the commercialisation of human beings has led to the enactment of labour laws providing for minimum 
wages and conditions and the banning of slavery, even voluntary slavery.  Similarly, laws have been passed 
internationally to ban the commercialisation of trade in human organs.  The need to subordinate the trade in 
organs to ethical considerations and to the service of the common good has resulted in both Europe and the 
United States legislating to ban the commercialisation of human organ exchange.   
The United States National Organ Transplant Act 1984 prohibits any payment to those who provide organs for 
transplantation.  This act came about because of markets that developed in the early 1980s for kidneys that were 
harvested from the poorest members of society in return for a fee.  In its declaration on human organ and tissue 
donation and transplantation in 2000, the World Medical Association stated that the payment for organs and 
tissues for donation and transplantation should be prohibited.  Similarly, the Council of Europe’s protocol to the 
Convention on Human Rights and Biomedicine on the transplantation of organs and tissues of human origins 
states that there is a need to prevent the commercialisation of parts of the human body involved in organ and 
tissue procurement, exchange and allocation activities.  The commercial trading of human organs, along with 
various related activities - for example, advertising - was criminalised throughout Great Britain under its Human 
Organ Transplants Act 1989.   
This bill has been very poorly thought out and drafted by the minister.  In its present form it is dangerous; it sets 
a dangerous precedent for commercial trading of human tissue and organ transplants.  Ministers are vulnerable to 
error and judgments based on lobbying and should not be given discretion in these cases.  The legislation should 
be black and white and should not delegate power to the minister or, at worse, one of his bureaucrats, to 
determine.  This bill should provide that the minister be required to report full details of any approvals made 
under this legislation to Parliament.  This bill will place the minister in a very difficult position in many 
unfortunate cases on which currently he is not required to make a decision.  I support this bill being referred to a 
committee to fully investigate the important and sensitive issue and, hopefully, come back to this place with 
amendments that will overcome the difficulties and deal with the matters the bill was intended to address.  I 
cannot support the bill in the form that it has been presented to the house. 
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HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [5.15 pm]:  I commend my 
colleagues for the contributions they have made to the debate on the Human Tissue and Transplant Amendment 
Bill 2005.  I commend to the government consideration of the matters my colleagues have raised, which are 
matters of great concern to me and I suspect to most people.  The whole issue that is the subject of this bill 
evokes a great deal of concern amongst people in the community.   

The way in which my colleagues have described the content of the bill causes me some alarm, as it does them.  
This is the sort of bill that should go to a committee as a matter of course as it involves a subject on which a 
large number of people in the community would like some input.  As Hon Helen Morton explained, her 
interpretation is that this bill, in seeking to do certain things, may inadvertently lead to the commercialisation of 
organ transfer, and that is something most people would emphatically reject.  It transpires that that is a potential 
outcome, and the community at large certainly should be given an opportunity to have a say on that aspect. 

I gather Hon Helen Morton has had discussions with Hon Giz Watson and others about particular amendments to 
this legislation.  It is the opposition’s view that achieving that sort of amendment may be very difficult, but if it 
can be achieved, it is worth pursuing.  Regardless of whether that can be achieved, this legislation should go to 
the Legislation Committee after the second reading vote for a detailed consideration of the outcomes that are 
likely to occur because of the way in which the bill is drafted.  We will wait, as we should, to hear the response 
by the parliamentary secretary representing the minister and for her explanation of the government’s 
understanding of what the bill means in reality before we make a final decision on whether we will move for it to 
be sent to a committee.   

The opposition supports the principle of the bill but it is concerned about the potential outcome of some of the 
clauses contained therein.  The opposition looks forward with some interest to the parliamentary secretary’s 
response and advice on whether potential amendments can be generated.  It is my view that the government 
should give some thought to supporting the referral of this bill to the Legislation Committee to give the public a 
say and to obtain expert advice that will give members the opportunity to ensure that legislation dealing with 
very complex and emotive issues such as this is in as good a shape as possible.  Members must bear in mind that 
the purpose of this house is to make sure that the laws of the land are as good as they can be.  We wait with some 
interest to the rest of the debate and suggest to the government that it go along with a proposal by the opposition 
that the committee consider this measure for a specified length of time to ensure that we get the best outcome.   

Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 
 


